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FEDERAL ELECTION COMMISSION
999 E Street, N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR5934
DATE COMPLAINT FILED: 08/20/07
LAST RESPONSE RECEIVED: 10/05/07
DATE OF NOTIFICATION: 08/27/07
DATE ACTIVATED: 11/13/07

COMPLAINANT:

• RESPONDENTS:

RELEVANT STATUTES:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

L INTRODUCTION

mm Htuttmu twutmrnm tttm "tmmtiftn 4tiA

EXPIRATION OF SOL: 0672012

T. Lane Hudson

Friends of Fred Thompson, Inc.
««<i Lin Howard, in his official capacity
as Treasurer

Fred D. Thompson

2U.S.C§431(2)
2U.S.C.§432(eXl)
2U.S.C.§433(a)
2U.S.C. §434{b)

FEC Database

None

9 mgimr tXiUUerm IDC IBSung me woma cjwuipuuu, WIUM& jjuiiuu ou luiuvuMHU ui

testtfaefeasibiUtyofacaimjBig^

amended ("the Arf1). The COmpl*™** allegm1 *fc«* fiwimip &mn*h*r Fred n Hwmm>nin • AMtMliHflta

hi the 2008 Republican Presidential primary,

Thompson. Inc. and Lin Howard, hi his officdal canacity as Treasurer fthe Coamuttee'1),
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1 violated die Ac* hy failing tn register and file fgpntta with the OmmiMiftn after Sen

2 triggered candidate status and, thus, wm no longer exempt under

3 regulations. SpetificaUy, the conrolaim alleges th^

4 criteria for candidate status months before to

5 Commission on September 6,2007, dting statements of Sc^ Thompson or his staff quoted in

6 news articles and other infbnnationc^

7 In response the Respondents a

8 (xnnpUancewhli me Commission's testmg me waters r^^ mparti(nilar, they cite omer

9 press statements indicating that Sen. Thonipson had not decidcxi whether to become a

10 Presidential candidate before September 6,2007. Notably, however, Respondents do not deny

11 that the statements mcludedm the complaim were

12 were taken out of context or misquoted. Based on die totality of the carcumstanccs, it appears

13 that Sen. Thompson may have become a candidate by June 26,2007. Thus, we recommend that

14 the Commission find reason to believe that Fred D. niompson violated 2 U.S.C. § 432(eXl) by

15 fmliiv to designate Rprindpd

16 Friends of Fred Thompson and Un Howard, m his official capadty as treasurer, \dolated

17 2U.S.C. §433(a)byMiiigtoffleaStatemcrtofOr^^

18 day period and 2 U.S.C. §434 by fiuling to ffle the July Qiiaxteriy disclosure report wimm^

19 Commission, and enter into pie-probable cause conciliation.

20 IL FACTUAIf ^ffp UffpAL ANALYSIS

21 A. Factual SntyMjnpr

22 Friends of Frtxi Thompson was incorporated under UM laws of T

23 2007. On JUM 4,2007, me Ommiitteemed a Political Orgaiu^
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1 Status Fom with the Internal Revemie Service^

2 potential candidacy of Fired Thon^wonfiw the ofifice of President of ̂  United States.** The

3 Committee subsequendyfiU

4 oontribudons totaling $3,462^55 and expenditures totaling $625,743 for the perirt

5 June 4,2007 through June 30,2007.

6 Sen. Tliompson filed a Statemert of Candidacy with tte

7 2007 and registered with the Commission as a poh^cal committee on September 7,2007. Hie

8 Committee's imtialdisdosure report, filed on October 15,2007, reflect^

9 $12,828,110 and total disbursements of $5,706,366 for the period from the Committee's

10 inception on June 4,2007 through Sqrtember 30,2007.

11 B. Ffflrrl fr—friT*
12 An individual becomes a candidate for federal office—and thus triggers registration and

13 reporting under the Act-when he or she has recdved or made in exc^

14 contributions or expenditures. 2U.S.C. §431(2). However, money raised and spent solely to

15 "test the waters" does not count towards this dollv threshold untU to

16 for federal office or conducts activities that indicate he or she has decided to become a candidate.

17 "TWritifl th» «rtgM" aerivi'tiija I'nrhiĤ  hiit am tint li'tn^M ̂  amiAirtifig pnll̂  m l̂ring Jŷ lî M

18 calls, and traveling. 11 CJ.R. §§ 100.72(a) and 100.131(a).

19 Afftivi+igg itMJirjrfitiff mi ipdividffld hug decided to beoomc a «*»nHiH«fp ^nd gone beyond

20 "testing the waters** include: (1) the use of general public political advertising to publicize an

21 intention to run for office; (2) raising funds m excess of what coddi^

22 usexi for exploratoiy activities or undertaking activity den

23 would be spent after becoming a candidate; (3) making or authorizing statements referring to him
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1 or heraelf as a candidate; (4) conducting activity in close proximity to the election or over a

2 protracted period of time; and (S) taking action to qualify for the ballot under state law. See II

3 CFJEL §§ 100.72(b) and 100.131(b).

4 Achieving ̂ candidate" status triggers ic^^

5 candidate and M« of her principal campaign enmmfrtee A candidate IMMI 1 S dayt ftnrn ih* Hate

6 on wMch he OT she becomes a caiididate to designate a r^

7 Statement of Candidacy with the Commission. 2 U.S.C. § 432(eXl); 1 1 CF.R. § 10 1.1 (a).

8 The principal campaign committee must men file a Statement of Oiganizationwiuiin ten days of

9 its designation as principal can^gn committee. 2 U.S.C. § 433(a).

10 TTie complaint alleges that Sen. Thompson became a candidate months before filing his

11 September 6, 2007 statement of candidacy becaiise he had (1) raised and spent funds in excess of

12 what could reasonably be expected to be iised for exploiBioiy activities,^

13 political advertising to publicize an intention to nm for office, (3) conduct

14 proximity to the election or over a protracted period of time, and (4) niade or authorized

15 statements that refer to him as a candidate.1 These allegations are considered below in turn.

16 1. Thomnton't Fnndraiiiiig
17
18 The complaint alleges that Sen. Thonipson went beyond the testing the waters exemption

19 by raising funds in excess of what could reasonably be iisedfo exploratory activities. As

20 support the complaim cites the fort thrt

21 July 31, 2007 disclosed that the Committee had raised $3,463,355 and rnade expenditures of

22 $675,743. The complaint further notes mat the IRS riling also indicated that $72,000 of the

ehawno
tot the ballot nodor state bw( OB g*i>l"tl*t^c f^ntatoiy cnmpw of acttvniM that uidicite Ost so mnvidiuu hn
decided to beooraeacndidtfe rt 11 CF.R. S9100.72(b) and 100.13 l(b).
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tiMifaul far MM fa Hi». fVn r̂al TOurf̂

2 the conylaint describes as **an egregious violatJon" became it "clearly indicates an intention fig

3 protracted «««ipMffn activity." fa addition, tfag ftflnffpi^fat notes ***** fbf P-APT|m'1tPO disclosed

4 expenditures for rent totaling $88,789, which is ua substantial sum" and uaziotfaer dear indicator

5 thM Pf". Thnrnp^m]

6 would have been minimal ̂ Mr. Thompson had been truly testing the waters.*9

7 With respect to the level of Sen. Thompson's fundnrising, the Commission has

8 previously dechned to find reason to beh'evem matters where

9 a significant amount in contributions. 5Swve.g.vMUR 5703 (Rainville) (no reason to believe

10 where committee raised $100,000); MUR 5661 (Butler) (same); MUR 2710 (Judge Harvey

11 Sloanc) (no reason to believe where committee raised $200,000). While the $3,462,355 in

12 contributions the Coimiutte

13 higgler nun sums the Commission has opined upon with respect to congressional races, z.c.,

14 MURs 5703, 5661 and 2710, his not dear whether this amoiml exceeds what could reasonably

15 be expected to be used for exploratory activities related to a potential candidacy for the office of

16 Pmridmt of the TfaitHi gtBtgff, pnrti™ilar1y gjyw t*^ ff«ticipiitffd cost of 1hg 7003 Presidential

17 election.2 However, the feet that Thompson only spent $2,923,607, yet raised $9,528,494, prior

18 to announcing his candidacy seems to indicate he niay have been amassing cimipaign finds to

19 be used after he became a candidate.

20 The complaint's allegation that $72,000 of the O)mmittee's total contributions reed

21 "were marked for use in the General Election" appeara to be based on the fiu^ that mult^le

22 contributors made a contribution m the ainourt of $4,600 -twice the cciitribim' on limit ̂  the

2 5MEdilariaIlJGa^lteCMC^lST.LOUBl^ST-Dlff
pmideodal election atone will cost SI billion.").
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1 primary election. The Committee caJegorfcafy

2 solicited nor collected funds for the genend election daring the testing the waters period and

3 explainsmat it raised funds subject to the limhs that apply for tnepriniaries!, According to the

4 respoflse, if aii individual contributed more t^

5 excess portion to tteindrvid^

6 refunded the excess portion to the contributor. We cuinntiy have no mforniation that suggests

7 otherwise.

8 2. PsJdAdvgrtiriM

9 The complaint further notes that among me Comniittee's expenditures were six

10- expenditures totaling $1(8,940 far mternetseivioes, an expenditure of $21J42 for MeoUa, and a

11 $133 expenditure mad^ to Google AdWoroX an Internet adve^

12 these expenditures all violate the **paid advertising clause," pursuant to which an m^

13 deemed to have decided to become a candidate w

14 advertising to pubh'cize his or her intention to camr^

15 § 100.72(bXl). m response to tms allegation, the Cornmittee assert

16 the testing the waters advertising restriction as none of its advertising oimedUexpendrtiires

17 were to ̂ publicize... [an individual's] intention to campaign for Federal office," as prohibited

18 by 11C J.R. § 100.721(bXl).

19 Specifically, Respondents explain that the $133 payment to Google AdWords referenced

20 mmecx)mplaintwastocreatealinktotrieCoirmii^

21 mat Senator Thompson was testing the waters, and read as follows:

22 I'm With Fred
23 Ftod Hxxnpton is toiting the waten
24 Toihn»yourtuppoit,viift
25 ww
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1 Respondents fcrthaexplamthrt

2 made to New Media Strategies, ^duch tracks bk)gs and provides stnt^^

3 online media. Respondents do not specifically addresi the complaint's icfaeucc to the

4 Committee's $168,940 in expenditures for "Internet

5 The available intbrrnatkm does not indicate tto

6 were made to publicize Sen. Thompson's irrtentioii to canuiaign^iedersJ office.

8 fljfl fillilHnitT Tff Th* BiggtkMi
9

10 The complaint tJleoffli thflt Sen. Thompson frfffffltniff ft rflil^i^atg in July 2007 because he

11 conducted activities in close proximity to me election or over a prDttHCted period of time. In mis

12 vein, the complaint cites ft July 2, 2007 Washington Post artide that reported that Sen.

13 TTiompson'scanipaignoiTganization signed a long-ten^

14 tfrffr ff^iiiy^1 e««p«g" iMMApiMiiM fc that same article, Sea. Thompson is quoted as saying

15 that he "doesnH hove any big announcement t^^

16 you, how 'bout that?" &e Michael Shear, Thonysan Moves From 'IfHe'llRunto 'Haw1,

17 WASH. POST, Jul. 2, 2007, at A3 (Compl. Attach. 3).

18 mresporise to mis aUegslion, the Resr^ondents state tr^

19 watei^amimitteefbrordyar^jroximatelytr^

20 rffgBrf^f as a protracted period of time under any circumstances, and mat it did not operate as a

21 testing the waters committee in close rroxmiitytoaneIectiori,asnorflimaryorcaiicuswBS

22 scheduled to take place before January 2008 and ft registered as a principal campaign committee

We note ttat unto toe CommiMkm'iit^
fiflimiUBiiraintfii over the Inttsfnct, except Iv gBBnf||||nk?infliii pbced flbr a flee on uonier pcnon's web ittB.

At 1ICJJL§ 10026.
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1 on September 7,2007. The response, however, does not address the allegation that Sen.

2 Thompson signed a long-term lease.

3 Tims, it remains an open question whether Sea Thonipsonex^

4 tease" intended to serve as the Committee's national headquarters and, if so, whether that lease is

5 fflffJCJCPt tO gft»hK«h tii«t Sff" TTlffPTpflPlfl hfttf f* ***** ting niaHft a Aieiainn to haMitng a

6 rjatiHi^iatB We currently do not have sufficient infbnnation T^gr '̂ig the actual term of me lease

7 to properly consider this issue. I£ however, Mr. Thompson did enter into a long-term lease, that

8 would appear to indicate he had already decided to run for Federal office.

O A y.tm t»m*m tm HffKffhta 4n ThnmnflAH •• • f?aiiJMafi>

10
11 Sen. Ilxnnpson'sfundiaisuig and spoiding activities d^

12 themselves, to trigger cimdidntr atatua under the "testing the waters" regulations. These

13 activities, however, taken together wirns^

14 to believe mat Sen. Thompson may have already decided to become a candidate. Specifically,

15 riv- Mimplaint eitea thg fallnwing ata

16 • m a June 4, 2007 interview, Sen. ITiomnson was qiwted as saying^
17 exactly Hie point mat I said.Tm going to do mis, but when I old, the thing that occurred
18 tome: Tm going to teU people that I am thinldng about it an^
19 I get to it'" Toe article begins:
20
21 Politidan-turned^actor Fred Thompson has been coy with
22 audleix^s as he flulswim a bid for the Repubh* am presidential
23 nomination.
24
25 manmterwewwhiiUSATODAY,however,theft)rmer
26 Tennessee senator not only makes it clear that he plans to run, he
27 describes how he aims to do it He's planning a campaign mat will
28 use blogs, video posts and other interne* iimovations to reach
29 voters repelled by poUtics-as-usualinbom parties.
30
31 SusaaP»&, Thompson Wants to Be 2008 'sOitoider,USATODAYtJwL 4, 2W
32 Attach. 2).
33
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1 • In a June 26 iep<m by the Associated Press, Sen. Thompsra
2 "testing the waters" about a run, "but ttewatera The article
3 further reports thai; while SOL Thompson declined to give a specific date for an official
4 immnmcxanent about apctaridrntial run, he stated, "I have a general time m mind," and
5 "You're either running or not nnming. I think the steps we've taken are pretty obvious."
6 ' 1^ Thompson Defends Record as LobbyM9A&SQC.P*ESS, 3^
7 ht̂ /̂wwwi6xnews.cc)m/story/D^933^86820,OOJtfml (Compl. Attach. 1).
8
9 • According to a July 12,2007 article, MaiyMatalii^

10 stated that the announcement of Sen. Thompson's candidacy v^ be made when the
11 campaign inirastnictiire is re^
12 will follow. M& Matalin is quoted as stating m
13 about whether to be a candidate for President "He has made up his mind. And one can
14 appreciate that planning the anra
15 deliberative fiuhion.'' Thornpson Still Waiting For Mght Moment to Announce, Wub.
16 Post,M. 12,2007,at A6 (Compl. Attach. 4)
17
18 • In an August 17,2007 interview on CNN, Sen. Thompson said, "We are going to be
19 getting in if we get in, and of course, we are m
20 adding, "we're going to be making a statement shortiy mat will cure all of that But yeah,
21 we'U be mtradm'onaUy when people get m mis race." Compl at 2 (quoting Interview by
22 John King with Sen. Fred Thompson, CNN NEWS, Aug. 17,2007, flwriiaft/c or
23 htlp://www.ciiiLcaiiiMdeo/W^^
24 m).
25
26 Respondents do not deny mat the cited statements were made, nor do they assert that the

27 statements were taken out of context or misquoted. Rather, Respondents assert that none of

28 these statements indicate mat Sen. Thompson was a candidate or that he had made a decision on

29 whether to become a presidential candidate. Respondents further state that they repeatedly stated

30 during the testing the waters phase that Sen. Thompson was not a presidential candidate and had

31 not decided whether to become a candidate. In this vein, respondents cite nmaerous statements

32 contained in news articles dated from March 11,2007 throu^i August 22,2007. &e Response

33 at 6-10.

34 However, the quoted statements stnmgly suggest that SCTL Thompson had decided to

35 become a candidate. Moreover, the subsequent statements cited by the Respondents do not

36 negate the earlier statements triggering candidate status. See Factual and Legal Analysis in
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1 MUR S363 (Sharpton Exploratoiy Committee) (once an individual becomes candidate, equivocal

2 Hllrtfiimffr ̂  Hfff*, «T filtlFE "V^RgM •mî itiMiiMrt" Hn nnf «m/«Pjt» ̂  n t̂m^n fltyj

3 reporting requiremerts mat have been ti^

4 fa previous matters, me Commission has reliri

5 here to support reason to believe findings. For example, m MUR 5693 (Aronsohn), the

6 Cftndidfltf MPt ft Solicitation tefl"1 *fl *" Mtilnvnuin mnnber nf neeipiyntf fln "C

7 F»plM«tmy ramprngn" IgtterfieMJ that itichuieri •toteiiieiita aiir.h •«•

8 • "Defeating an incumbent is never easy. But I have the energy, the experience, and the
9 determination to win mis race. And as evidenced by me attached news article, I am ready

10 to begin fighting for our future... now;"

11 • ^ow, I want to take mis experience and my p
12 work fin- the people of New Jersey's 5* Congressional District;M

13 • "Every dollar we receive in the next few weeks can he^ us prepare fiirmisfigbt against
14 Scott Gatret̂ " and

15 . • **We have come a long way in just a few short weeks. And with your support, we can go
16 the distance."

17 MUR 5693 (Aronsohn), General Counsel's Report #2 at 2p4. Based on these statements, the

18 flnmmjgrinn faimH TM«mi to Vi»li*if» anHj later, prfthahV emuft to haligmi that Arnnaohn violafpd

19 theActbyMmgtotmidymeaStatemeritofQmdldacy.

20 Sinrilarly,m MUR 5251 (Rogen)tte

21 congressman and need your help to win the seat" at a fimdraismg event A tundraising letter

22 from his Committee stated, 1 know that I wiU effectively serve yoiir interests in Congress and

23 that because of the close working relatiorisMpwirn the Presided and the 1

24 1*"t f ™n itrniMMJiataly mrtty fiir Ik* l̂ nWfit nf PnlftrftHft " anH "Thnnlf ymi in •HwttMt fiir ymir

25 help with this new campaign. Wimyoursi^portllookfoiwardtoseivmgyouinthenext

10
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1 United States Congress." The Commission found reason to believe Oat Rogers violated the

2 Act4

3 Just as the statements in MURs 5693 and 5251 indicated that Messrs. Arohsohn and

4 Rogers had decided to become candidates, the statemeuts at issue in this nutter indicate that Mr

5 Thompson decided to become a candidate several ITO

6 Candidacy in September 2007. As discussed above, on June 26,2007, Sen. Thompson stated, "I

7 have a general time fa mmd. You're either ruzming or not running. I think the steps we've taken

8 are pretty obvious." See Associated Press, supra at 8-9. At a June 29,2007 fundraiser, Sen.

9 Thompson reportedly stated, MI don't have any big aimffurtrfniftf here tonight. [But] I'll be

10 seeing a whole lot more of you. How about that?" Michael Shear, Thompson Moves From 'If

11 He'll Run to 'Haw '.WASH. POST, JuL 2,2007, at A3 (Compl. Attach. 3). Moreover, shortly after

12 Sen ThrnnfMMm'g campaign signed a leaae on a hiiilHing intended to MTV* M hia campaign

13 headquarters, his campaign advisers repc^tecUyreinesented to UM press that he planned to

14 announce his candidacy by mid-July 2007.5 See id Sen, Thompson's June 26,2007 statements,

15 as well as the other statements discussed above, viewed together vomhu

16 (ie., Sen. Thompson only spent $2,923,607, yet raised $9,528,494, prior to announcing his

17 candidacy), lead us to believe he had crossed the line from "testing the waters" to candidate

18 status. &ejipruat8-9.

IQ mother flutter« MUR S363 (ShnptooX ™c Coounimoii "Mff'y IBMOD to believe th§t Al Shupton
vtolMed the Act by Ming to regttteru a candidate for Pr^^ Shaipton crouedthe fine from "testing the
witeii* to candidaiB ̂ ton he published Ms book^ Al on Amtrtctt, ID ^fcicfa he made ifitBinHiti lefailm to humBlf
mm m g«iiiHH«t» fcf th« IVniiMijiMtig tMHiiitiatfiMi <h> !V«>Maii> f̂ g ppflfc OCfltlini fUKeiDeBtl JUCh IK **It ll Oil ttdC

qoalitieitliat I mwekiiig the Praddeocyc^ the United St^
the ionn oonceniing most Americani onto the frort burner"; and ̂ 'mrummg to build
atrenglhen n.
9 SeiLThwnpMo'fadviMnrepatBdly debated hwan^
See Michael Shear, Headcf the Horn, WASH. POST, Nov. 13,2007, it Al.

11
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Baaed on all of the foregoing discussion, it appears ttaat SOL Thompson became a

candidate no later than June 26, 2007, the date of me Associated Press article. Thus, we

recommend mat the Commission find reason to believe mat Fred D. Thompson violated 2 U.S.C.

§ 432(eXl) by failing to designate a principal campaign committee within IS days from the date

en which he crossed the Ime from testmg the wa^ In addition, we

anA that the Commission find reason to believe mat Friends of Fred Thompson and Lin

Howard, in his official capacity as Treasurer, violated 2 U.S.C. § 433(a) by fidling to file a

Statement of Organization within 10 days following the 15-day period and 2 U.S.C. § 434 by

fidling to file the July Quarterly disclosure report with the Commission.

12
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1

2

3

4

S

6

7

8

9

10

11

12

13
14 IV. RECOMMENDATIONS

1. Find reason to believe that Fred D. Thompson violated 2 U.S.C. § 432(eXl).

2. Find reason to believe mat Friends of Fred Thompson and Lin Howard, in his official

IS
16
17
18 capacity aa Treasurer, violated 2 U.S.C. §§ 433(a) and 434.
19
20 3. Approve the attached Factual and Legal Analysis.
21

13
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1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

4. Enter into conciliation prior to a finding of probable cause to believe with respondents
Red D. Thompson, and Friends of Red Thoxnpson, Inc. and 1^ Howard, in his official capacity
as Treasurer.

5. Approve the attached Conciliation Agreement

6. Approve the appropriate letters.

Date lasenia P. Duncan
General Counsel

Deputy Associate General Counsel
fbr Enforcement

14


